PART 7 INVESTIGATION PROCESSES
Chapter 38: Laying the Groundwork for the Investigation
FINDINGS

(¢D) The Committee’s investigation was not bipartisan. The Committee’s
investigation focused predominantly on persons and entities associated with the
Democratic Party. The Majority devoted virtually no resources to exploring a
variety of serious allegations against those affiliated with the Republican Party.
Moreover, it refused to issue or enforce many of the Minority-requested
subpoenas related to the Committee’s mandate, Ssmply because those subpoenas
sought information from Republican-related persons and entities. When the
Minority accumulated substantial evidence of Republican wrongdoing despite
these significant limitations, the Mgjority refused to schedule hearingsto allow for
the public airing of thisinformation. Asaresult, virtually all of the Mgjority’s
investigatory resources and Committee hearings focused upon activities involving
the Democratic Party and its associates.

2 Although the Committee’s investigation provided insight on the
serious shortcomings in our campaign finance system, the failure to fully and
impartially investigate wrongdoing in the 1996 federal elections, regardless of
party, kept the Committee from fulfilling its mandate and eliminated the
ability to produce a bipartisan report. The Committee’s hearings did make a
contribution to the public’s understanding of the ways in which money influenced
the 1996 elections. As a consequence of the investigation’s partisanship, the
Committee cannot credibly claim that it offered the American people a complete
picture of theillegal or improper activity that occurred during the 1996 federal
elections. The Committee virtually ignored at least half of the story of those
elections, and the partisan framework in which it presented and interpreted the
evidence it did uncover diminishes the Committee’s ultimate findings and
conclusions.

INTRODUCTION

Shortly before the 1996 federal elections, several news organizations reported that the
Democratic National Committee may have received illegal contributions of foreign money and
engaged in other fundraising improprieties. These reports prompted the Senate early in the 105th
Congress to order an investigation into possible illegal and improper campaign finance activities
during the 1996 federal election cycle. Responsibility for conducting the investigation was given
to the Senate Governmenta Affairs Committee, which has the broadest oversight jurisdiction of
any Senate committee and a long history of amicable working relationships between the Mgjority
and Minority membership.
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The importance of this assignment cannot be overstated. Clean and fair electionslie at the
very heart of our democratic system of government, and the American people are entitled to know
whether the electoral process was compromised or corrupted during the 1996 election cycle. This
was not only an important assignment, it was an extremely delicate one: A committee of the
Senate would be investigating the process by which the Senate’ s own members and the sitting
President and vice President had been elected. In addition, assurances from the Chairman seemed
to guarantee that the Committee would be investigating allegations against both national parties
and their candidates.

In such circumstances, the temptation to use the Committee for partisan purposesis
enormous. Thereis, for example, the risk that the Mg ority might use the vast powers of the
Committee to inflict damage on political opponents -- while shielding the Mg ority’ s own political
allies. Although the temptations are great, they are not irresistible. For example, when a Senate
Committee probed the Watergate affair, Chairman Sam Ervin and the ranking Republican member
Howard Baker, worked as partners -- preventing the investigation from becoming overly partisan.
The same was true of the Iran-Contra investigation, which Senator Glenn, the Governmental
Affairs Committee Ranking Minority Member, hoped would be a model for the investigation into
campaign finance activitiesin 1997.

The Committee did not follow these models of bipartisanship. The Mgjority focused
amost exclusively on Democratic-affiliated individuals and organizations, issuing every subpoena
that was proposed if it sought information about Democratic activities but declining to approve
dozens of subpoenas seeking legitimate information about Republican activities. There was an
even greater imbalance in alocation of hearing days: nearly 90 percent of the hearing days
addressed allegations of wrongdoing by Democrats. As aresult, the investigation soon lost
credibility with the public, and the country was denied the opportunity for afair and balanced ook
at the conduct of both Democrats and Republicans during the 1996 election cycle.

The story of how the Committee was used for partisan purposes is demonstrated by the
Committee’ s choice of procedures: the issuance and enforcement of subpoenas, the selection and
guestioning of witnesses, and the allocation of public hearing time. By examining these
procedural choices, the public may be able to understand how the Committee’ s investigation into
campaign finance activities failed to fulfill its potentia for informing the American people and
improving our democratic system.

INITIAL FLOOR STATEMENTS BY CHAIRMAN THOMPSON
AND SENATOR GLENN

On January 28, 1997, Senator Fred Thompson, Chairman of the Governmental Affairs
Committee, spoke on the Senate floor to outline his Committee' s upcoming investigation into
campaign abuses and irregularities in the 1996 election cycle.! He laid out the parameters and
principles by which he envisioned the investigation would be conducted. The Chairman discussed
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several general themes. First, he anticipated using the forum of the investigation and its hearings
to advance the reform of campaign finance laws.? He also stated that “those of us with
responsibilitiesin this area, whether it be the President or members of Congress, cannot let the
call for reform serve to gloss over serious violations of existing laws.”?

Second, Chairman Thompson proposed that the investigation include an examination of
improper activities -- not just illegal ones. While the Chairman viewed the scope of activities to
be investigated as those in the 1996 federal election cycle, he stated that the Committee should
also investigate “facts that may have occurred before the 1996 campaign that are relevant to or
shed light upon that campaign or the operation of our government...”* This statement suggested
that the Committee would conduct a meaningful investigation of the fundraising activities of the
Democratic National Committee and the current President because those activities would be
placed in proper perspective by also investigating comparable activities of the Republican Nationa
Committee and previous administrations.

Chairman Thompson described the work of the Committee in this way:

[I]tisaninquiry intoillegal or improper campaign finance activities in the 1996
Presidential campaign and related activities. . . .Certainly, our work will include any
improper activities by Republicans, Democrats, or other political partisans. It is of
extreme importance that our investigation and our hearings be perceived by the American
people as being fair and evenhanded. . . .It Ssimply means letting the chips fall where they
may. We are investigating activities here, not political parties.®

The Chairman also indicated a desire to work with Senator Glenn, the Committee’ s Ranking
Democrat, and to seek consensus on important issues. He stated:

We hope that in all cases the work of the Committee can be done by the staff in a
cooperative fashion. Consensus should emerge on which issues are the most serious and
those matters which will receive the greatest consideration. But if legitimate disagreement
arises asto priorities, the Mgority will in no way limit the Minority’ s rights to investigate
any and all parties within the jurisdiction of the Committee. Moreover, the Minority will
be given the opportunity to call witnessesin for public hearings if we cannot agree upon a
joint witness list.®

Senator Glenn also spoke on the Senate floor on January 28, 1997. In response to
Chairman Thompson’s comments that the Committee' s investigation should be used to promote
meaningful campaign finance reform, Senator Glenn agreed that the hearings were imperative for
discovering problems and fixing the laws.” Recognizing that reform was unlikely until public
pressure becomes “ overwhelming,” Senator Glenn expressed hope that the hearings would
provide impetus for such change by stirring the necessary interest in the American people.®

Senator Glenn also offered his views on how the Committee' s investigation should be

38-3



conducted. He noted that bipartisanship was crucial to a meaningful investigation and publicly
pledged support for Chairman Thompson's efforts to conduct such an investigation.® He also
suggested that the Chairman “establish objectives for the investigation without making the inquiry
too narrow and thereby risk[ing] at least a perceived partisan approach.”*® Senator Glenn
recommended laying out certain binding ground rules pertaining to scope, duration, process, and
resource allocation* and proposed that “soft money,” one of the most pervasive problemsin the
campaign finance system, be a focus of the investigation.*?

Addressing the relationship between the Mgjority and the Minority with respect to the
investigation, Senator Glenn said, “[T]o assure that the Committee' sinvestigation isfair,
bipartisan, and legidatively productive, | think it isvital [that] the Senate define the scope and
procedures and duration of the investigation in the omnibus committee funding resolution.”** He
later described his specific suggestions for ensuring a bipartisan investigation:

There should...be a specification of even-handed procedural ground rules for the
investigation. For example, the majority and minority should have contemporaneous
access to al documentary evidence received by the Committee. The mgjority and minority
should have the right to be present at and participate equally in al depositions and
investigatory interviews. And the mgjority and minority should have equal opportunity to
obtain and present relevant testimonial and documentary evidence on the subjects of the
committee' sinquiry.

These are just safeguards for afair and bipartisan inquiry which isin keeping with
contemporary Senate practice. Thisisthe way the last several Senate investigations have
been done, and Senate practice from investigations of this kind dictate that it should be
expressly spelled out before the actual investigating begins so we do not get into an
unpleasant disagreement in the middle of the hearings.**

These remarks, made by Chairman Thompson and Senator Glenn on January 28, 1997,

were in anticipation of the Committee’ s first public meeting where the issues raised on the Senate
floor would be discussed and debated among Committee members.

ORGANIZATIONAL MEETING

On January 29 and 30, 1997, the Governmental Affairs Committee held a two-day meeting
to organize its activities for the 105th Congress. The Committee’ s organizational meeting
focused on the Specia Investigation and the members discussed four issues relevant to that
investigation: budget, scope, procedures, and deadline.

A. Budget

On January 29, 1997, Chairman Thompson announced his proposal to spend $6.5 million
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"for a one-time non-recurring budget for 1997...for the investigation...into foreign campaign
contributions and fund-raising activities emanating from the 1996 Presidential campaign and
related matters."*> Because the Majority had not, as required by Committee rules,* provided the
Minority with advance notice of this unprecedented budget request, Senator Glenn objected to
approving the budget on procedural grounds.*’

Senator Glenn and the other Minority Members a so objected to Chairman Thompson's
budget proposal on substantive grounds. The request for $6.5 million to devote to the
investigation was $2 million more than the entire Committee's recurrent budget that is provided
for the Committee to carry out all of its other functionsin 1997.® The Minority also noted that
the Chairman provided no justification for his sizable request; although the request was far in
excess of any other initial request for amajor Senate investigation, including the Watergate and
Whitewater investigations, even when inflation was taken into account.”® And finally, the
Democrats noted that although the proposed budget was divided into line items for salary,
hearings, travel and equipment, no basis for these figures was provided.”

During the second day of the organizational meeting, held on January 30, 1997, Senator
Glenn offered a substitute amendment to the Committee funding resolution. Senator Glenn
proposed that instead of the $6.5 million budget requested by the Chairman, that the Committee
instead request $1.8 million for one year.” If the $1.8 million proved insufficient, Senator Glenn
suggested that the Committee could, at the appropriate time, vote to authorize additional funds.
In response to this proposal, Senator Cochran stated that $1.8 million would only alow an
investigation of afew months' duration.?? Senator Glenn then clarified his suggestion by stating,
“What | am proposing is that we start out with a reasonable amount of money, and | will be the
first to join my distinguished colleague from Mississippi in voting for more money if we see that
that is what is needed to continue the investigation.”?® Chairman Thompson stated that he
believed Senator Glenn’s proposal was “inadequate”®* and that his $6.5 million figure should be
forwarded to the Rules Committee for approval. The Chairman suggested that if any of the $6.5
million was not expended during the investigation, those funds would be returned to the United
States Treasury. This suggested procedure prompted Senator Glenn to note that the Committee
does not traditionally fund any project or federal program, such as child care or the Head Start
program, by providing more funds than are justified and assuming that additional funds will be
returned. He explained that the Congress does not stipulate that:

We will give you more money than you want, and if you do not need it, turn it back... [1]n
this Committee, we have tried to get efficiencies of government, and we do not normally
put out more money than we know we need for whatever the purpose is.®

Despite the agreement of most Members that each side should produce specific
information on their respective requests, Chairman Thompson called for avote®® The Committee
defeated Senator Glenn’ s substitute amendment and passed Chairman Thompson’s proposal for
$6.5 million to fund the investigation along party lines.?’
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B. Scope

During its organizationa meetings, the Committee also discussed the appropriate scope of
activitiesto investigate. Here, the Committee members were able to find some common ground.

All Members of the Committee agreed that the investigation would include exploring any
“illegal or improper” activities of Democratic fundraising surrounding the 1996 Presidential
election. The Minority also sought to ensure that the Committee had the opportunity to explore
similar Republican fundraising activities as well as allegations against Members of Congress --
such as improper access for contributors -- and against previous administrations in order to put
current fundraising practices in perspective.® The Minority Members also stated that the
Committee should investigate allegations against possible partisan activities of tax-exempt groups
during the 1996 federal election cycle® As an example, Senator Levin mentioned investigating a
guestionable “issue advocacy” campaign conducted on behaf of the Republican Party by
Americans for Tax Reform (“ATR”) just before the 1996 election. ATR paid for thiswith a $4.6
million donation from the Republican National Committee*® See Chapter 11 of this Minority
Report.

Chairman Thompson seemed to accept the Democratic proposal® and assured Committee
Democrats that these areas would be included, but he questioned how Democrats could on the
one hand want to expand the scope, but on the other want to limit the budget.*> Committee
Democrats responded that they only sought to control the initial funding of the investigation
because it was dramatically higher than any previous high-profile investigation since Watergate
and that if additional funds were needed to conduct atruly bipartisan investigation, they would
support such funding.*

During the discussion of the scope of the Committee’ s investigation, Chairman Thompson
stated that the scope could be an informal understanding and that he would be willing to broaden
the investigation to encompass issues the Democrats thought were important to investigate.>
Upon Senator Lieberman’s suggestion, however, the Committee agreed to memorialize the scope
of the investigation within the authorizing resolution.®*® Having agreed to commit the scope of
the investigation to writing, the Committee Members met the next day to consider voting on a
scope document.

The next day, January 30, 1997, the Committee considered a document establishing the
scope of the investigation, drafted jointly by the Mgority and Minority staffs. The most
significant provisions in the scope document provided that the Committee would investigate (1)
all federal elections, including both presidential and congressional races; (2) improper as well as
illegal campaign finance activities; and (3) certain specified substantive areas. The Committee
also agreed that there would be leeway to look at matters that might have occurred before the
1996 cycle.*®

The Committee approved this scope proposal unanimously, which called for an
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investigation of all improper or illegal campaign finance activities, regardliess of party affiliation.
Some Members cited the passage of the Committee's scope proposal as an indication that the
investigation would be a bipartisan one, despite other disagreements.® While this was an
important first step, matters of procedures, budget, and duration were left unresolved.

C. Process

During the January 29, 1997 organizational meeting, Senator Lieberman raised the issue
of procedural safeguards, suggesting that the Committee agree to an internal process agreement
that would govern the operations of the Majority and Minority staffs.®® Such an agreement
would ensure that the entire Committee had access to the same documents as well as sufficient
notice and opportunity to be present at al witness interviews and depositions.

Chairman Thompson responded that if the Committee followed its standing rules, that
would be a starting point for fair treatment. He also stated that the Majority would not take
advantage of the Minority and would do its best to ensure bipartisan attendance at depositions as
the Committee rules provide.®* Chairman Thompson did not make the same assurances with
respect to Committee interviews except to state that both staff should have "equal accessto
[interview] results, [and] that these things will be written up and made available immediately to
each side"** Lastly, the Chairman chose to abide by the regular division of Committee budgetsin
the Senate, providing two-thirds of any budgeted funds to the Mg ority and one-third to the
Minority.*

When the meeting resumed the following day, January 30, 1997, there was some
discussion about voting on an agreement regarding investigative procedures, but the Committee
decided to alow staff to continue to work out several unresolved matters such as bipartisan
attendance at all interviews.*® On thisissue, Chairman Thompson agreed “to make a best-faith
effort with regard to significant interviews, and people are just going to have to show a
little...common sense and good faith as to what is significant.”* He also offered access to
anything committed to writing from an interview which the other side might have missed.*
Senator Glenn suggested, and Chairman Thompson agreed, to allow more time for consideration
of aprocess agreement. Chairman Thompson said: “I think we are making progress on it, and if
there is a chance that we can reach agreement on it, then | want to take that chance. So | will
agree to heed your suggestion on that, and let us not take that up.”*® In the meantime Chairman
Thompson again offered that the Committee rules would serve as a good basis for procedures to
be followed.

D. Termination Date

Thefinal area addressed at the meetings on January 29 and 30 was whether the
investigation should have afixed date upon which it would terminate. Chairman Thomjpson was
opposed to setting atermination date, referring to a book about the Iran-Contra investigation by
former Senators George Mitchell and William Cohen in which they recommended against an end
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date for such alarge-scale investigation.*” Senator Glenn considered this a critical areafor the
structure of the investigation to ensure against an “open-ended inquiry.”*® The Chairman again
suggested that Mgjority and Minority counsel and their staffs try to resolve some of these
procedural issues.®

FIRST PUBLIC DEBATE ON ISSUANCE OF SUBPOENAS

On February 7, Mgority staff presented 31 document subpoenas to the Minority staff for
approval by Senator Glenn. All but four of the subpoenas were for Democratic-related entities or
individuals.® On February 10, the Mgjority gave 25 more document subpoenas to the Minority,
making the subpoenas forwarded to the Minority within four days total 56.>

Under Committee rules, the Ranking Member must be afforded 72 hours to consider the
subpoenas and €either approve or oppose them.** If the Ranking Member opposes them, the
Chairman may call a Committee meeting and put the subpoenas to a Committee vote. If a
Majority of the Committee members vote for the subpoenas, they are issued. Concurrent with the
delivery of the proposed subpoenas, Chairman Thompson announced a business meeting of the
Committee to be held on February 13, 1997, at the end of the 72 hour period, anticipating
Minority objections to the subpoenas.

At the business meeting on February 13, Senator Glenn noted his objections to the
Majority’ s submission of the 56 subpoenas. First, he noted that all but four of the subpoenas were
for individuals and entities connected with Democratic fundraising.®® Second, he objected to the
fact that the Minority was never consulted regarding the subject or the substance of the subpoenas
before they were submitted to the Minority.> Third, he explained that the sheer number of
subpoenas for review by the Minority at one time with no notice was a monumental task. Fourth,
Senator Glenn queried why the Mgjority had provided no substantiation for the subpoenas.®
And, finally, Senator Glenn stated that these activities had been undertaken despite the fact that
the Committee did not yet have an approved budget or mandate. Ultimately, Senator Glenn
stated that he would give the subpoenas fair consideration and asked only that the Minority be
given an adequate opportunity to review the proposed subpoenas.®

Notwithstanding these objections, the Minority voted to approve the issuance of 47 of the
56 subpoenas during the February 13 Committee meeting in order to move the investigation
forward. The Committee approved the remaining nine subpoenas over the Minority’ s objections,
but agreed to hold them for further discussion.’

ALTERNATIVE RESOLUTION, S. RES. 61

On March 4, Senator Glenn introduced on the Senate floor S. Res. 61, which was an
aternative resolution for the Committee' sinvestigation. S. Res. 61 incorporated the scope
agreement unanimously voted on the Governmental Affairs Committee, but also set forth
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procedures to provide equal and contemporaneous access to witnesses as well as documents, a
proposed budget of $1.8 million, and provisions for submission of afinal report no later than
December 31, 1997, and consideration of the McCain-Feingold legidation, S. 25, by May 1,
1997.%® This alternative resolution was ultimately not adopted by the Senate.

RULES COMMITTEE APPEARANCES

At the beginning of each Congress, al Senate committee chairmen and ranking members
routinely appear before the Senate Rules and Administration Committee (*Rules’) to present and
support the budget requests for their Committees. The Rules Committee must then vote to
authorize each Committee’ s budget. Chairman Thompson and Senator Glenn appeared before the
Rules Committee on February 6 and March 6, 1997 to discuss the Senate Governmental Affairs
proposed budget, including its proposed budget of $6.5 million to conduct an investigation into
campaign finance activities. Also before the Rules Committee was the Governmental Affair's
proposed scope of its investigation, which was voted out unanimoudly by its Members and which
proposed an investigation of all “improper and illegal” campaign activities during the 1996 federal
election cycle.”

During the February 6 Rules Committee meeting, Senator Glenn stated that he opposed
Chairman Thompson's budget of $6.5 million as “excessive and unjustified,” especialy in light of
the many other campaign finance investigations occurring in different parts of government.®
Additionally, Senator Glenn noted that the Minority Members of the Rules Committee also
generally supported an incremental approach to funding of the investigation.®> Chairman
Thompson argued that the Committee required $6.5 million for the investigation, stating that the
investigation would cover numerous allegations of fundraising practices, as exposed in the press.®
The Chairman also remarked that the Committee would be exploring activities of an
"unprecedented scope.”® The Rules Committee adjourned without resolving the issue.

On March 6, 1997, Chairman Thompson and Senator Glenn again appeared before the
Rules Committee to discuss the funding resolution for the Governmental Affairs Committee's
investigation. During this meeting, Rules Committee Chairman John Warner offered a resolution
which proposed to decrease Chairman Thompson’s proposed budget of $6.5 million for the
investigation to a budget of $4.35 million.** Chairman Warner's proposa also included
provisions terminating the investigation on December 31, 1997, with afinal report due on January
31, 1998, amonth later.*> These provisions represented an important effort at compromise.
Chairman Warner’ s provisions, however, proposed to alter the scope of the investigation by
eliminating allegations of “improper activities,” and leaving the Committee only able to investigate
“illegal activities.”® Both Senator Glenn and Chairman Thompson opposed this narrow definition
of scope and maintained their support for the fuller scope which had been unanimously approved
by the Governmental Affairs Committee.®’

Senator Wendell Ford, Ranking Democrat on the Rules Committee, also proposed a
resolution during the Rules Committee meeting. His proposal included the “improper and illegal”
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scope language agreed to by the Governmental Affairs Committee and was identical to Senator
Glenn’ s resolution introduced on March 4, S. Res. 61, except that it proposed an increase in the
investigation budget from $1.8 million to $3 million.®

After debate on the proposals, the Rules Committee passed Chairman Warner’s
amendment and defeated Senator Ford' s by a party line vote.® In taking this action, the Rules
Committee undid the unanimous decision of the Governmental Affairs Committee to define the
scope of its investigation to include both improper and illegal activities. The Senate Rules
Committee' sreversal of another standing committee’ s unanimous scope decision was highly
unusual.”

FINAL FLOOR DEBATE

On March 10 and 11, 1997, the full Senate debated S. Res 39, the resolution governing
the Governmental Affairs Committee investigation, as proposed by Chairman Warner and
approved by the Rules Committee.”> On March 11, after a contentious floor debate in which
Democrats argued vociferoudly against narrowing the original scope of the investigation, the full
Senate considered and unanimously approved a compromise, in the form of a substitute resolution
offered by Magjority Leader Trent Lott.”* This resolution restored the original scope unanimously
approved by the Governmental Affairs Committee to investigate “illegal or improper” activitiesin
connection with 1996 federal elections. It also reduced the budget from Chairman Thompson's
$6.5 million to $4.35 million, and stipulated a termination date for the investigation of December
31, 1997, with areporting date of January 31, 1998.7

During the debate on the resolution, Democrats sought specific assurances that Chairman
Thompson intended to conduct a bipartisan inquiry. Until the Chairman provided certain
assurances, several members were not prepared to agree to S. Res 39.7

Senator Glenn discussed the meaning of “improper” to ensure that certain issues would
not be precluded from inquiry. Senator Thompson agreed to a broad interpretation of “improper”
and committed to discussing with the Minority whether an issue fell inside or outside the
Committee’ s scope.”

Senator Levin aso engaged Chairman Thompson in a colloquy on procedures. During
this discussion, Chairman Thompson agreed to conduct bipartisan depositions, joint investigative
interviews “where feasible,. . . equal and contemporaneous access to all documents
...and...adequate notice of filing these documents."” Senator Levin and Chairman Thompson also
agreed that an effort should be made to work together on developing proposals for subpoenas
instead of presenting the Minority with a predetermined list of subpoenas for issuance. Chairman
Thompson acknowledged that the Committee had “got off on a bit of awrong foot with regard to
subpoenas.””” In addition to making specific assurances about procedure, Chairman Thompson
promised that “we will have an opportunity for full discussion on any area the Senator brings
up.””® He also offered to work together with Democrats to set the agenda and priorities for the
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investigation.

The procedures discussed on the Senate floor were never finalized in writing, nor were
many of them followed.

THE MAJORITY IMPEDED A FAIR INVESTIGATION

Despite earlier discussions of an internal process agreement that would govern the
procedures of the investigation, as well as repeated requests and drafts forwarded by the Minority,
aformal process agreement was never signed. The Minority, therefore, had to rely on informal,
unwritten assurances made by the Chairman during the negotiation of the resolution. For the
most part, the Maority kept to its oral assurances that the Minority would have contemporaneous
access to documents, per a signed document protocol,” and to witnesses for purposes of
deposition.®

However, there were serious problems with other Committee procedures. Indicia of the
partisan nature of the Committee’ s investigation can be found in the Committee’ s treatment of
immunity requests, notice to staff of interviews, consideration of subpoenas, and scheduling of
public testimony.

A. Subpoenas

The procedures the Committee employed to draft, issue, and enforce its investigation
subpoenas was an unfortunate one that may have alasting and detrimental effort on future Senate
investigations.®* On January 28, 1997, when Chairman Thompson addressed the Senate
chambers, he referred to a 70-year-old Supreme Court decision in which the Court held,

A legidative body cannot legislate wisely or effectively in the absence of information

respecting the conditions which the legidation is intended to affect or change; and where
the legidlative body does not possess the requisite information -- which not infrequently is
true -- recourse must be had to others who do possess it.?

By the end of the investigation, the Committee had issued 420 subpoenas for documents
and testimony. Of the subpoenas, 328 were issued to obtain information about Democrats and
Democratic entities. When the Committee issued these subpoenas, the Minority was often not
provided its mandated 72 hour review period.®* Some were even served on the subpoenaed
parties before the Minority was informed that they had been issued. These were unauthorized and
invalid. The Committee's procedures often deprived the Minority of the right to publicly discuss
subpoenas at a Committee meeting, much less to object to them.

On the other hand, the Committee issued only 89 subpoenas requested by the Minority-

and over half of those were to require deposition of individuals who would not cooperate with the
Committee. Of these 89 subpoenas, nearly half went ignored by the recipient and unenforced by
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the Committee.

Asdetailed in Chapters 40 and 41 of this Minority Report, numerous entities did not
meaningfully respond to the Committee’ s subpoenas. The Committee' s failure to enforce its
subpoenas, particularly with respect to activities during the 1996 election, has created a precedent
that may jeopardize the Senate’ s future ability to obtain information necessary to carry out its
legidative responsibilities. By failing to enforce those subpoenas, we relinquished one of the most
important tools available to us to govern: the ability to compel testimony.

B. Consideration of Grants of Immunity

Under 18 U.S.C. § 6005(b)(2), two-thirds of the Committee must vote to immunize a
witness against use of his or her Committee testimony in future criminal proceedings. Thisruleis
intended to guard against grants of immunity that the Committee might be tempted to consider in
order to receive colorful and sensational testimony, despite any negative impact on important
criminal prosecutions. The Committee rules regarding the grant of immunity are intended to
ensure that thisimportant power is shared by members of both parties.

On afew occasion, the Minority delayed proposed grants of immunity in order to obtain
more information about the relevance of an individua’s testimony, clearer proffers from attorneys,
and briefings from the Department of Justice as to its view of the impact of granting immunity on
its own parallel investigation.* Despite resistance from the Mgjority, these steps seemed only
prudent: Congress should carefully consider whether itsimmunity grant may interfere with or
prevent a potentially important prosecution. The case of Oliver North demonstrates that after an
immunized witness has testified publicly, it is difficult to uphold a successfully prosecution of that
witness for serious crimes.

The Minority also delayed afew proposed grants of immunity for another purpose as well:
to ensure the issuance of Minority requested subpoenas. When immunity was requested in June,
at least a dozen subpoenas requested by the Minority had yet to be issued or even voted upon by
the full Committee -- an opportunity afforded all Mgjority requested subpoenas. In order to focus
the attention on these concerns, the Minority conditioned their votes on immunity to satisfactory
resolution of the long-standing Minority-requested subpoenas. While the Minority was partialy
successful -- some of the bank subpoenas it had requested were issued -- many of its subpoena
reguests continued to be ignored.

Ultimately, the Minority did join the Committee and vote in favor of the majority of
immunity proposals. Where the immunity proposals were not granted, the Majority did not pursue
testimony from those witnesses.®®

C. Interviews

Despite earlier assurances, the Mgjority staff conducted several interviews without either
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prior, or subsequent, notice to the Minority. Thiswas particularly disturbing in light of
representation on the floor of the Senate and in public session that the Chairman would make
every accommodation to give the Minority the opportunity to participate in "significant
interviews."#

One interview that was conducted without notice to the Minority bears special mention.
On September 4, 1997 the Minority heard from outside sources that Michael Mitoma, former
mayor of Carson, California, might be a hearing witness the following day. At the time of this
discovery, Mitoma -- to the Minority’s knowledge -- had been neither interviewed nor deposed by
the Committee. Upon inquiry to Mgjority staff, Minority staff learned that Mitomawas in
Washington, D.C. to appear before the Committee and had recently been interviewed by Mgjority
staff.®” Only after this discovery did the Minority staff have the opportunity to convince Mitoma
that an additional interview with both staffs was necessary.

Listed in an appendix to the Minority Report are other interviews the Minority staff is
aware were conducted by the Mgjority without notice to the Minority.

D. Hearings

A final indicia of the Committee's partisan investigation was the Committee’ s faillure to
provide to the Minority reasonable notice of hearing witnesses or to schedul e reasonable hearings
days for Minority witnesses.

During the March 11 meeting, Senators Glenn and Levin raised the issue of notification of
hearing topics and witnesses. Senator Glenn said, "Obvioudy we would like to know asfar in
advance as possible what the subject of a hearing is going to be so that we can prepare for it aso,
right along with the Mgjority....And...who the witnesses are going to be..." Chairman Thompson
replied, “1 think we ought to give you as much as you feel like you need that is reasonable to
us....I think we could strive toward a Wednesday notice” for the following week .2

In practice, the Mgjority consistently failed to provide even 24 hour advance notice of
hearing subjects and witnesses to the Minority. On July 2, 1997, six days before the first hearing
day, the Mgjority did provide alist of potential witnesses®® The list, however, contained 30
names of individuals who fell into severa different categories, and the Majority gave no indication
of when it proposed to call whom. At the time the list was issued, severa of the listed individuas
had neither been deposed or even interviewed by the Committee. During July, the Mg ority often
provided less than 24 hours notice on who on the list would appear the next day. By the end of
July, the Mgjority had called 11 of the 30 listed witnesses to testify before the Committee.®

When the hearings continued in the fall, this pattern continued. The Minority was most
often provided the names of witnesses the night before they were to testify, and other times was
not provided with names until the morning the testimony was to be taken. This notification was
clearly contrary to both Committee rules as well as to fair and reasonable practice of conducting a
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Senate investigation.

The failure of the Magority to provide notice about its public hearings was coupled with
the failure of the Magjority to abide by Committee rules ensuring that the Minority be afforded
time to present its own witnesses and evidence. The Minority attempted to bring balance to the
investigation by calling witnesses to explore Republican fundraising activities. Although
Chairman Thompson explicitly stated on numerous occasions -- beginning with his first public
statement on January 28 -- that he intended to alow afair inquiry into Republican campaign
activities,®* only three of the 31 hearing days were devoted to investigating Republicans during the
entire course of the hearings. This represented less than 10 percent of the total hearing days.

This gross imbalance in hearing days was a matter of serious contention. Time after time,
promises were made that the Minority would have an opportunity to put on evidence about
Republican campaign activities during the 1996 cycle. In October 1997, an arrangement was
reached to end the investigative hearings and conduct three weeks of public policy hearings on
campaign finance reform. Under this arrangement, the Minority agreed to temporarily relinquish
itsright to call witnesses for three hearing days. However, Chairman Thompson reserved the
right to reopen the investigative hearings if evidence arose to warrant such an action. If that were
to occur, the Committee agreed that the Minority’ s three hearing days would be restored. After
two weeks of hearings featuring academics and activists on campaign finance reform, the Mg ority
exercised its option to resume its investigative hearings but did not permit the Minority one, much
less three, days of hearings, despite the Committee’ s previous agreement. No justification was
ever provided.

CONCLUSION

Over the years, the Senate has used its authority to conduct many significant
investigations, often focusing on the operations of governmental institutions or alleged
wrongdoing by specific individuals associated with the government. In 1997, the Senate
authorized the Governmental Affairs Committee to conduct such an investigation, investing it
with a significant opportunity to conduct a bipartisan inquiry into campaign finance activities
surrounding the 1996 federal elections. Despite this opportunity, the Committee conducted a
narrow examination of the campaign finance system, focusing primarily on selected activities of
the Democratic Party. Nonetheless, the Committee did examine, to varying degrees, the two
major political parties, a number of individuals involved in campaign finance activities and the
inner workings of our electoral system. Although it was inherently a“political” investigation, it
could have been conducted in a much less partisan manner. As detailed above, the Minority
lacked the power to ensure that the Committee abided by certain procedural safeguards. Inthe
end, the Committee' s choice of procedures severely damaged the effectiveness of the
investigation and may have damaged the ability of the Committee to conduct future investigations.
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